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“ There were plenty of instances
where there were buyers and sellers
who had struck a deal just before the
pandemic hit. But after it hit, what
had looked like a fair value before
no longer looked like a fair value.”

When
experience
Stewart Lapayowker, Esq., founder and principal
of the law firm Lapayowker Jet Counsel, P.A.,
on the traps in aircraft transactions

S

Q: Stewart, let’s go back to when the pandemic first
hit the US, back in February 2020. What did your firm
experience?

tewart Lapayowker’s law practice focuses on business
aircraft transactions. He counsels corporate and
individual clients, foreign and domestic, on issues
relating to the acquisition, leasing, registration, and
financing of new and pre-owned jet aircraft (including
fractional aircraft).

SL: As soon as the pandemic made itself known in the
US, which was in late February, the market froze for several
weeks. There were some bargain hunters in the market but
mostly sellers waited to see how things would turn out. They
held firm and they weren’t willing to capitulate and turn their
aircraft into anyone’s bargain. Sellers also determined not to
sell so that they could continue to have use of the aircraft in
the Covid19 environment.

He counsels on a wide variety of aviation matters,
including implementing tax-efficient structures, related
FAA and DOT regulatory matters, regulatory evaluation of
operations, aircraft management arrangements, personal
use issues and compensation-related SEC issues and the
development of aircraft utilization policies in connection
with the use of business aircraft by public companies.

We saw them holding on for probably 90 days or so, then sales
began again, with perhaps a 25 percent dip in values, nothing like
the price crashes we saw in the global financial crash of 2008.

He is past-Chair of the National Business Aviation
Association’s Tax and Regulatory Committee, Chair of its
International Transactions Working Group, past Chair of its
Aircraft Transactions Working Group, and a member of the
Aviation Law Committee of The Florida Bar.

However, we stayed busy through that period, mostly with
problem transactions. There were plenty of instances where
there were buyers and sellers who had struck a deal just
before the pandemic hit. But after it hit, what had looked like
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a fair value before no longer looked like a fair value. Buyers
realised that whatever price they had agreed on was now
probably overvaluing the aircraft.
Of course, in the corporate aviation space, generally speaking,
purchase agreements provide for liquidated damages for default
of the buyer (that is, the buyer’s loss is limited to the deposit),
if the buyer pulls out. But those damages were nowhere near
significant enough, most times, versus the swing in the aircraft’s
value, so a seller could be left with a drop in value of millions
but a relatively small deposit, which was small consolation.

Q: How did it compare to 2008?

SL: There is no comparison. 2008 was carnage. What
happened with the pandemic was that there was a general sense
that things would stabilise once governments worked out how
to deal with the virus, and vaccines began rolling out. Even if it
was going to be a long haul, which in retrospect it was, people
could see that we would get back to normal at some point.

video, but in normal times, for a pre-purchase inspection you
would have your technical representative there on-site where
there was important remedial work as part of the contract.
Video is a stop-gap but not a long-term practical substitute
for being there in-person.

Q: There must have been all sorts of barriers in the
way of getting transactions done once States started to
implement shelter at home regulations?

Q: What are some of the issues you encounter in aircraft
transactions?

SL: There were plenty of problems, but the repair facilities
where the inspections are conducted quickly implemented
processes to stay ahead of things. You could do a lot with

SL: There are many steps to an aircraft transaction.

EXECUTIVE CHARTER AND
AIRCRAFT MANAGEMENT
SERVICES

Analar Corporation specializes in the operations, maintenance and management of helicopters and businesses jets.
Originally established as the corporate flight department for a major corporation, today we provide both
management services to aircraft owners and flight services for passengers.
We offer a full range of maintenance and repair services as well as luxury custom completion and
refurbishing. We are the trusted and respected partner of aircraft owners world-wide.

OFFICE PHONE: (609) 921-7681

Analar is the leading provider of charter helicopter service and executive transport
to New York City and beyond. If you’re traveling for business or pleasure,
we’ll get you there safely in style and comfort.

AFTER HOURS PHONE: (908) 794-7632
OFFICE FAX: (609) 921-0053

WWW.ANALARCORP.COM

EMAIL: mrenz@analarcorp.com
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“ There is so much involved in an aircraft transaction
that it just does not make sense for a client to get
their real estate law firm, or a general counsel who
deals with corporate matters for them, for example,
to handle the transaction.”

Even domestic US transactions demand a multidisciplinary approach. There are so many issues
in different areas, with the aircraft, the contract,
financing, regulatory structures, tax planning
which includes state and federal tax planning
and depreciation. If you are doing a cross-border
transaction, that’s a whole additional layer of
complexity. The technical aspect of evaluating
the aircraft, and its future maintenance needs
(and costs) is typically handled by the client’s
advisors, whether their internal flight department
or outside technical advisors/aircraft brokers.
However, with modern technology, most aircraft
maintenance tracking will be on some sort of digital
platform, so your technical representatives can see
what maintenance is scheduled, the number of
hours till the next major event, and so on.

Q: Do you find that clients sometimes
treat an aircraft transaction as if it was just
another deal, without being aware of all the
potential pitfalls?

SL: There is so much involved in an aircraft
transaction that it just does not make sense
for a client to get their real estate law firm, or a
general counsel who deals with corporate matters
for them, for example, to handle the transaction.
What they miss, because they are not familiar
with aircraft transaction issues, can seriously hurt
them. The consequences can be in the hundreds of
thousands, or even millions of dollars.
Another big benefit of using experienced aviation
counsel and advisors (technical representatives,
brokers, etc.) is that not only are we familiar with
how acquisitions should run, but we can identify
fairly quickly behaviors that tell us that things are

not going the way they should. Aircraft transactions are very much a
behavior-driven process.

Q: Do you know at the start of a transaction what a fair fee for
that transaction would be?

SL: I tell clients that if you can tell me in advance all the behaviours
that will be displayed throughout the transaction, then I can tell you
what it will cost (tongue in cheek). But no one can tell you that. Buyers
and sellers come in all shapes and sizes, including sellers who can’t let
go, and buyers who want to be do-it-yourselfers.
Right now, there are a large number of first-time buyers in the market
who are going from the occasional charter flight to ownership. That is
a tremendous learning curve, so much of what we are doing is helping
them through that process and navigating through an unfamiliar space.
Covid19 certainly created an influx of new buyers of business aircraft
for obvious reasons. |BAM
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